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. IN THE CIRCUIT COURT OF THE UNITED STATES, 


west Virginia, and having its principal Office in the city of 


; Washington, in ‘the District of Columbia, and having a regular 


FOR THE DISTRICT OF CONNECTICUT. 


----- ee en ee ee ee ee ee ee ee ee eee eK 
Lf 
UNIVERSAL TALKING MACHINE COMPANY, 
| COMPLAINANT, ) 
) IN EQUITY. 
~AGAINST~ ) ON LETTERS 
) PATENT 
AMERICAN GRAPHOPHONE COMPANY, 341,214. | 
DEFENDANT. } MACHINES. 
tra | 
ee ee ee ee ee ee ee -—-—-—32—X 
TO THE HONORABLE, 


THE JUDGES OF THE CIRCUIT COURT OF THE 
UNITHD STATES FOR THE DISTRICT OF 
CONNECTICUT. 

THE UNIVERSAL TALKING MACHINE COMPANY, a Corporation dul; 
organized and existing under and by virtue of the Laws of the 
State of New York, having its principal Office in the City an 
County of New york, in said state, and also a regular and es- 


tablished place of business therein, brings this, its BILL OF 


tion organized end existing under the Laws of the state of 


and established place of Disinass, and transacting its busi- 
Ae Bla Sak 
ness at Bridgeport, nt within which said Bistrict of Deve istet. 


COMPLAINT , against the AMRRICAN GRAPHOPHONE COMPANY, a oa 


icut a portion, at least, of the acts hereinafter complained 
of were ipaiee jiklery and thereupon your orator Complains and 


Alleges | as follows: 


FIRST: That one Chichester A. Bell. and one Sumner 
Tainter, then of w’shington, aforesaid, were the original, 
first and.joint inventors of certain new and useful improve- 


ments in recording and reproducing speech and other sounds, 


ou 


Fol, 4 


application, Letters Patent of the United States, in due form 


which improvements were not knovm or used by others in this 
country before their invention thereof, and were not patented 
or described in any printed publication in this or any foreign 
country before their invention therecf, and were not in public 
use or on @ale in the United States for more than two years 
prior to their Application for a Patent therefor, and which 
had _ been abandoned; that thereafter the said Chichester A. 
Bell and Sumner painter made Application in due form of law 
to the Commissioner of Patents for the grant of Letters Patent 
of the United States for the said invention,and then and there 
fully complied in all respects with the provisions and require 
ments of the Laws of the United States in such case made and 


provided; and that, due proceedings having been had upon such 


of Law, were,on the Fourth day of May, 1886, issued and deliv- 
ered to the said Chichester A, Bell and Sumner Tainter, in the 
name of the United States of America, under the Seal of the 
Patent Office, and signed and countersigned respectively by 
the proper officers of the =e States, numbered 341,214, 

and dated May 4, 1886; that the said Letters Patent did grant 
to the said Chichester A, Bell and Sumner fainter, their heirs 
and assigns, for a term of Seventeen years from the said 4th 


day of May, 1886, the exclusive right to make, use, and vend 


|the said Invention throughout the United States and the Terri- 
tories thereof, as by reference to the said tetters Patent, cf 
duly authenticated copies thereof,here in Court to be produced , 
‘would more fully and at large appear; that thereafter, and on 
‘March 29th, 1887, the ‘said Chichester A. Bell and. buamner Tain- 
ter, by an Instrument in wir ongeee. duly signed and delivered, 
2. 


ween 


and duly Recorded in the United States Patent Office, did give 
grant, and convey to the Volta Graphophone Company, a Corpora~ 
tion organized and existing under the Laws of the State of 
Virginia, its successors and assigns, the entire right, title, 
and interest in and to the said yetters patent Numbered 341,214, 
Fol. 7) and in and to the Inventions secured thereby; and that there~ 
after, and on January 24th, 16935, the said the Volta Grapho- 
phone Company, by an Instrument in writing, duly signed, 
sealed, and delivered, and duly Recorded in the United States 
Patent Office, did grant, assign, and convey to the said 
American Graphophone Company, its successors and assigns, the 
entire right, title, and interest in and to said Letters Pat- 
| ent Numbered 341,214, and in and. to the Inventions secured 
thereby, and also that es cua American Graphophone Company 


been 
has ever since the Assignment last mentioned, end was until 


2 
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the 6th day of April, 1900, the sole and exclusive owner _ 


of the said Letters patent Numbered 541,214, and of the Claims 


| thereof, and of the Inventions secured thereby. 


SECOND: That on the Sixth day of April, 1900, at the 


i 


} 
{ 
} 
if 
| 
| 


‘; special instance and request of the said American Graphophone 


| Company, your orator did make with the said American Graphophone 
| Company a certain Instrument in writing, dated April 6, 1900, 

a true copy of which is hereto annexed, marked "Exhibit 1", as 
apart of this Bill of Complaint, wherein and whereby the said 
American Graphophone Company, reciting itself to be the sole 

" 9.) owner of the aforesaid yetters Patent Numbered 341,214, for 
i valuable consideration, then paid by your orator to the said 
American Graphophone Company, and for and in considération of 


the covenants and agreements contained in said Instrument, did 
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| grant to your Orator an Exclusive License under the petters 


| patent aforesaid, for the unexpired term thereof, to manufac- 


t 


ture, use, and sell Talking Machines of the type therein speci-. 
| fiea, the License being limited to Machines adapted to operate 
| with zig-zag Records, as distinguished from vertically undu- 

| lating Records; subject, however, to a Limited, non-exclusive 
Fol, 10,| License theretofore granted to one A, T. Armstrong to manu- 

| facture Machines of the described type; which Instrument also 

| ertortebetl thet, in the event of the Bill of Complaint in a cer- 
| tain Cause then pending in the United States Circuit Court for 
“the Southern District of New york, wherein the said American 
'Graphophone Company was the complainant, and a Corporation, 
te wit, The yational Gramophone Company, and others were the 
,jnefendants, involving the question whether or not. the Patent 
aforesaid covered Machines of the zig-zag type, being dismissed 
or, in the event of said ;etters patent Number 341,214 being i 
* ll./any Court of last resort held void, or not broad enough in 
= to cover said zig-zag Machines, the ricensee, that is to 


oar your Opator, should thereupon be at liberty to terminate 
oa said Agreenent: by written notice to the said Licensor, the 


‘said American Graphophone Company; and also that, in the event 
that the aforesaid Cause should not be brought to a Final: 
lnearing in the said Circuit Court within one year from the date 


* said Agreement, to wit, one year from April 6, 1900, the 


Licensee, that is to say, your orator, should have the right 


a terminate said Agreement or Instrument, by written notice 


" 12,\to that effect to said Licensor, the said American Grapho- 


2 ‘phone company; and which Agreement also provided that at any ' 


time during the continuance or term thereof the Licensee, that 


ee a ren a a a 


iis to say, your orator, should be at liberty to bring suits 


against any person making, using, or selling Talking Machines 


4. 
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| reproducing from zig-zag pecords, in infringement of the 
| aforesaid patent , and to recover damages therefor; and to use 
| the name of the Licensor, to wit, of the pefendant The 


| American Graphophone Company, for that purpose. 


THIRD: That thereupon, and after the said Agreement had 
been made and entered into, as aforesaid, and pursuant to the 
| terms and conditions thereof, your orator did pay to the said 
| American Graphophone Company the sum of Five thousand dollars 
($5,000), which your orator is informed and believes was de- 

| posited as provided for in said Agreement; and did thereupon 
proceed to expend large sums of money in developing its equip- 
ment for the manufacture of Machines of the type specified in 
“the said Agreement of License, and in advertising the fact of _ 
| said Agreement, and the exclusive right of your orator under 

| said Agreement to manufacture, use, and sell the pachines of 
"14, the type specified; and did thereafter, and relying upon the 
said Agreement, from time to time continue to expend suns of 


money in developing said equipment, and in developing and ex- 


| tending its business for the manufacture and sale of ralking 

Machines of the type specified; and has continued from time to 
time so to do; and from time to time has paid to the said Amer 
ican Graphophone Company the Royalties provided for in said . 
Agreement; and has otherwise continued te carry out and fulfil 
the terms and conditions of said Agreement; and has never ter- 


-minated the said Agreement, but has continued to hold the same 


" 15.) to be in full force and effect, and to act accordingly. 


FOURTH : And your Orator further shows that the said In-. 


ventions are of great commercial value and practical utility; 


5. 
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that a great public interest has been manifested therein, anda 
a large deuand created for ayparatus constructed in accordance 


. therewith, or embodying the same; which demand your orator is 
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and has always been ready and able to supply; and that the 


ss { 


public generally, in all parts of the United states and else- 

where, have recognized and acquiasced in the facts that the 

said Bell and Tainter were the first and original inventors 
Fol.,16.) of the said inventions; and that the patent above named isa 

good and valid patent; and that but for the infringements and 

wrongs hereinafter complained of, your Orator would now be in 

the peaceful possession and. enjoyment of its aforesaid exclus- 
i | ive rights and privileges under the said inventions, and the 


4 income derivable therefrom. 


FIFTH: Your orator further shows unto your Honors, That, 
notwithstanding the premises, and in viblation of the terms an 
conditions of the said Agreement of License, and of the ex~ 


clusiva rights granted thereby under said Letters Patent Num- 


a ber 341,214, The pefendant, The American Graphophone Company, 
‘ and others acting in concert with it, since the grant of said 


" 17.) Letters patent, and since the making and date of the Assign- 
ments hereinabove noted, and since th= making and date of the 


| Agreement of License aforesaid, attached to this Bill of Com- 


plaint as Exhibit 1, ard without the License or pennission of 
your orator, and within the District of Connecticut, and else~ 
\where in the United States, wrongfully and unlawfully, and 
‘with the intent to injure your orator, and to deprive “at 
of the just profits resulting from making and using 
and vending M*chines and devices embodying said inven- 


tions, and particularly Talking M*chines constructed and cper- 


ated to reproduce from zigzag Records, has made and caused: to 


18; be made, used and caused to be used, sceld and caused to be 
6. 
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sold Talking M@chines of the type specified, and particularly 
h 


| of the kind illustrated in and represented by the Mchine filed 

as an Exhibit with this Bill of Complaint, and known as the 
"Graphophone Dise Machine", and marked "Exhibit 2, Graphophone 
Suit", each and all of the same containing ond embodying,and con 
structed and oparwied in accordance with the inventions and im 
provements set out, described in, and claimed in the aforesaid 
Letters patent No. 341,214, and partcularly in Claims 19, 20, 
21, 22, and 23 thereof;being Machines of the type specified in 
said Agreeiient ef License,constructed and operated to reproduce 

| from zigzag Records, and in infringement of the exclusive 
License granted to your Orator, as aforesaid and that the sai 


Fol. 19. Defendant, The American Graphophone Company,and others acting 


in concert with it, still continue to do the aforesaid uniaw- 


& 
ie 
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an 


| ful acts, and are, and each of them is, threatening and prepar 


be 


ng to extend the same; all to the great damase of your Ora- 


tor; and that by reason of the aforesaid unlawful acts and in 


Ty fica! oiear- tee Sik at ice cas 


fringements of the said pefendant, The American Graphophone 


Se 


Company, and others acting in concert with it, it, the said 
American Graphophone Company, Defendant, has derived and re--. 


ceived, and still continues to derive and receive great gains 


i 


and profits from such unlawful use and sale, which should, and 


" 20, otherwise would, flow to ‘your orator,but for the unlawful acts 


aforesaid; but to what extent your orator is ignorant, and 


therefore prays discovery thereof. 


SIXTH: And your orator further shows, upon information 


and belief, that your qrator, and «ll persons acting under the 


| authority of your orator, in manufacturing, using, or selling 


: Talking Méchines constructed and operated to reproduce from 


tO athe 


| Zigzag Records, in accordance with the aforesaid Inventions, 


| and described and claimed in the Letters p“tent aforesaid, aril” 
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| particularly in Claims 19, 20, 21, 22, and 23 thereof, and in 
: Fol, 21.the License Agreement aforesaid, have given notice to the pub- 
| | lic that the same are patented, and have affixed thereto the 

| word "Patented", together with the day and year the said Pat- 
| ent was granted; and also have given notice to the public that 


your orator is the exclusive Licensee,under the said Letters 


| Patent, of the right to manufacture, use, and sell Machines of 

: the type specified; and that the perendant, The Anerican Gra- 
phophone Company was also duly notified in writing of its in- 

| fringement herein complained of, but has refused to desist 

i therefrom, and still continues so to manufacture, use, and sel 


§ " 22.and offer for use and sale said infringing Machines. 
e 


SEVENTH : That your Orator, The yniversal Talking Machine 
Company, by reason of the preanises, hus suffered, and is still 
suffering, by the acts of the ,efendant, The American Grapho- 
e4 phone Company, and others acting in concert with it, great and 
2 | eri 


irreparable damages, in an amount exceeding the sum of ® 


thousand dollars (84000) , and is suffering, and will suffer, 


still further loss and danaze to its reputation, and to its 
business, which ean not be ingasured monetarily, and which can 
ohly be prevented by a Court of Equity, and by a Writ of In- 
" 23) junction, to be issued by a Court of Equity in this Action. 


2 EIGHTH: And your orator further shows to your Honors, 
i That after the said Licensa Agreament hereto annexed as "Ex- 
hibit 1" was made, and after the Sixth day of April, 1900, and 


some time during the year 1902, and prior te the issuance of a 


| Subpoena herein, and prior to we commencement of this Action, 


i the pefendant The American Graphophone Company, refused furthe: 


to acknowledgs the exe lusive claims of your orator in the pos- 


i 
| 
Hf 
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| session and enjoyment of the said ypetters patent and Inven~ 
] . 
| tions, and of the income derivable therefrom, so far as the 


UWE RETA ae ee Ee 


Fol, 24.same related to Talking Machines constructed and adapted to oper- 
ate with zig-zag pecords, as distinguished from vertically un- 


dulating Records, and thereupon, and on or about the pwenty~ 


| fifth day of Geptember, 1902, your orator filed its Bill of 
Complaint in the Circuit Court of the United States,for the 


Southern District of New York, against the said pefendant, The 


American Graphophone company, with others, for infringement of 


| the said Letters patent Number 541,214, nere in suit, by the 


| manufacture, and sale, and use of a Machine known as the 
 hieeesteer ori Dise Machine," and thereafter, and on the First 
" 25.) day of gctober, 1902, duly moved in the said Court for a Pre- 
| tintnary Injunction, restraining the said American Gra- 
| phophone Company, the ,efendant herein, and another, from iman- 
ufacturing, selling, or using the tmchine covered by the said 


|} Letters patent, and by the License Asreement aforesaid; and 


| that proofs were taken on both sides, by Affidavits as to the 
| merits, and the said Motion was brought on before the Honorable 


|E. Henry Lacombe, Circuit Judge; and that the same was argued 


}upon the merits; and briefs were submitted; and thereupon, due 


| deliberation having been had, the said Motion was decided in 


“ERS PR Fae as 


" 26.| favor of your orator, sustaining the exclusive right of your 


PEAS Tek} 


|Orator, The yniversal talking Machine Company, under the said 

; Agreement of picense, to manufacture, use, and sell the afore- 
| said ywachines of the type specified; and thereupon an Order 

; lwas entered on the Fifth day of November, 1902, in accordance 
jwith the said pecision; and, in erder that this Court may be 
jmore fully advised concerning the same, a Copy of said order is 


jattached to this Bill of Complaint, and made a part hereof, 


Rayntond R. i 
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| and marked "Exhibit 3"; ; and that therenf ter the said pefendant 

The American Graphophone Aes pled and. anotier, gave ‘their Bond 
Fol, 24. as directed by the said order, saving and reserving, however, 

| in the said Bond their right or rights, if any, to object to 

| the juriedietion of the court, to wit, the said Circuit Court 

| of the aie states, for the southern District of New York, 

| over the nefendant, the said American Grapnophone Company, in 

| the premises; and thereafter, a on or about the ZecaJaay of 


| December, 1902, the said Anertoan Granhophoas Company and the. 


1 
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| other Defendant in the said Action filed their joint and sever 


| al plea therein, reciting therein that the Defendant, The Amer 
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| ican Graphophone Company, is a manufacturing concern exclusive 
" 28 ly, and disposes of all its products by selling the sane at 

| Bridgeport, FOO.B. at Bridgeport, in the State of Connecticut, 

| to others, and that since long before the filing of the Bill 

| therein it had had no regular and established place of busi- 

| ness whatever within the is a of New York, or the Southern 

| District of New York, and had bane shat no business whatever 

“within the said state or District; wherefore your orators were 

| constrained to bring tnis Action in ane Circuit Court of the 

United States for the District of connecticut. 


" 29. Forasmuch, therefore, as your orators can have no ade- 


quate remedy at Law, and are in need of Equitable relief, and 
can only obtein the same in this Honorable Court, and as the 
acts and proceedings of said ,efendant, The American Grapho-_ 
| phone Company,are contrary to Equity, your orators therefore 


|pray as follows: 


10. 
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Le That the pefendant, The American Graphophone Company 
‘ | may be required,by a Decree of this Honorable Court, to Accoun 
| for all such gains and profits as have accrued or arisen, or 
/have been earned or received by the said pefendant, and all 
Fol. 3¢.such gains and profits ds would have accrued to your Orator,* 
The Universal Talking Machine Company, put for the unlawful 
| doings of said ,efendant, and all damages your orator has sus- 


tained thereby; and may thereby be decreed to pay to your ora- 


| tor, The yniversal Talking Machine Company, not only the amoun 


SAT CEPT os ee 


| of such profits, but also not more than three times the amount 


= | of such damages. 

; 

3 2. That the pefendant, The American Graphophone Company 
Ps : 

E | be compelled, by the order of this Court, to deliver up to the 
: custody of the court, for destruction in the manner to be pro- 


vided by the Court, all the infringing Machines or devices in 


3 
ww 
pat 


| its possession or control. 


5. That the QBfendant, The American Graphophone Company 


and its associates, Attorneys, servants, agents, workmen, suc- 


cessors and assigns, may be perpetually enjoined and restrained, 
by a Writ of Injunction, issuing out of, and under the seal of 
| this Honorable court, from directly or indirectly making or 


|} causing to be made, using or causing to be used, selling or 


| causing to be sold, any Machines or apparatus embodying or 


Somiabe 
= 
wi 
wo 


| employing, or constructed or operated in accordance with the 


Inventions and Improvements set forth in Claims Numbers 19, 


20, 21, 22, and 23 of the yetters patent aforesaid, or any of 


| said claims, or any Talking Machines or apparatus constructed 


| or operated te reproduce from zig-zag pecords, embodying or em 


pioying the Inventions or Improvements ‘set forth in’ tne sala’ ~ 


oie ate SS 
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Letters patent, and particularly Machines like the Machine 
| filed with this Bill of Complaint, and marked "Exhibit 2, 
| Graphophone Suit." . 


4, That your Honors will grant unto your Orator a Pre- | 


iwtnary Injunction, of the same purport, sg and effect 


| 


as heretofore prayed with regard to the said perpetual Injune- 
Fol, 33.tion. Biz 


5. That the Befendant be decreed to pay to your Orator 
| damages in the sum of not less than Fifty thousand dollars 


: ($50,000). 


Vit ee Pe 


6. That the Defendant be decreed to pay the Costs of T 


“Llanos 


fs That ycur Orator may have such other and further re- 


“lief as the Equity of the Case may require. 


To the end, therefore, that the pefendant may, if it 
can, show why your Orator should not have the relief hereby 

* " 34.) prayed, and may full, true, and direct Answer make, but not 

S -under oath, Answer under oath being expressly waived, accord-=- 


be to the best and utmost of its knowledge, information, re- 


SPN | as HOS 


‘membrance and belief, to the several. matters hereinbefore - 
averred and set forth, as fully and particularly as if the 
| same were repeated paragraph by paragraph, and the said pDe- 
mesanhe thereto severally and specifically interrogated, and 
scPtadaany that said pefendant may full, true, and correct 


lanswer make, as aforesaid, to each of the several Interroga- 


tories hereinafter numbered and set forth, that is to say: 


" 35. a Whether the pefendant has since the Sixth day of 
April, 1900, made, used, or sold, within the Southern District 


3 of New york, any talking M“ chines constructed in substantial 
accordance with the M chine filed with this Bill of Complaint, 
‘and marked "Exhibit 23" 


2. Whether the pefendant hae at any time since the 
Sixth day of April, 1900, made, used, and sold, within the 


Raymdnd R. Wile», 
Reseagch Libraky- 


PERNA” ga HRT 


* STs 


ERIE 


if 


Lesgreke s¢vcorus Le SLEIGH TILTA SUI ises Tre 
' B gee FS 3 TIKG ¢ 


Southern District of New York, any Talking M@chines containing 
the combination, with a reproducing style, of a mounting 
therefor, which leaves said style free to move laterally, and 
thereby adjust itself automatically to a sound pecord. 


_ 3. Whether the pefendant has, at any time since the . 
Sixth day of April, 1900, made, used, or sold, within the | 
Southern District of New york, any Talking M@chines containing 
a reproducer loosely mounted upon a suitable support, so that | 
the reproducing style is capable of lateral movement, and may, 
in consequence thereof, adjust itself automatically on the 
record. . 

4, Whether the pefendant has, at any time since the 
Sixth day of April, 1900, made or used, or sold, within the 
Southern District of New York, any Talking w@chines containing 
a reproducer mounted upon a universal joint, and held 
against the Record by yielding pressure. 


5. Whether the pefendant has, at any time since the 
Sixth day of April, 1900, made, used, or sold, within the ~ 
Southern District of New york, any Talking M@chines containing 
the combination, with a grooved tablet, or other body, having 
Sound ,ecord formed therein, of a reproducer having a rubbing 
style loosely mounted, so that it is free to move laterally, 
and thus adjust itself to the groove. ~~ 


6. Whether the pefendant has, at any time since the 
Sixth day of April, 1900, made, used, or scold, within the 
Southern District of New york, any Talking M*chines containing 
the combination, with a tablet or other body, having the Sound 
Record formed there&n as an irregular groove, with sloping 
walls, of a reproducer having a style for rubbing over said 
Record, mounted on a universal joint. ; 


That it may please your Honors, also, to grant unto your 


under the seal of this Honorable Court, directed to said ne- 


" 38, 
Orator a writ of Subpoena ad res ondendum, issuing out of and- 
| 


" 39,|/fendant, American Graphophone Company, and cormanding it to 


jappear and make Answer to this Bill of complaint, and to per~ 
form and abide by such other order and pecree as to this Court 


shall seem just. And your orator will ever pray. 


1) 
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and says: That he is tne ‘president of The Universal Talking 

| Machine Company, named as the Complainant in the foregoing 

j : Bill of complaint; that he has read the same, and imows the 

Fol, 40. contents thereof; and that the same is true of his own knowl- 
edge, save aie to the matters therein stated to be alleged upon 
information and belief, and that as to those matters he be- 
lieves it to be true; and that the Seal affixed to the said 
Bill of Complaint is the corporate seal of the complainant, 

The Universal Talking Machine Company, and was by peponent af- 
fixed to said Rill by authority of the said Corporation, That 
peponent believes Chester A, Bell and Sumner fainter, mentioned 

2 in the [*% paragraph of said Bill, to have been the first, 


original, and joint Inventors of the Inventions set forth, 


| and being more particularly referred to in the said { < Pare- 
| graph of the said Bill, and as therein set forth, and that the 


: Title to the ypetters Patent in suit is as alleged in said Bill 


| of complaint. Thy CG OT tidak 


10, 


| EXHIBIT "1", 


Referred to in the foregoing Biil of 
Complaint. 


LICENSE AGREEMENT. 


WHEREAS, THE AMERICAN GRAPHOPHONE COMPANY, a West Virginie 


Corporation having its principal office in Washington, De Cary 


hereinafter termed the "Licensor", is the sole owner of Let- 


ters-Patent of the united States, Nos, 341,214, and 341,288, 
| both dated pay 4, 1886; and whereas the UNIVERSAL TALKING MA- 


CHIN COMPANY, a corporation orgunized under the laws of New 


F 
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| York, and having its principal office in the City of New york, 
| hereinafter termed the "Licensee", is desirous ef obtaining an 
exclusive license under said patents to manufacture, use, and 


sell a special type cf talking machine,constructed and organized 


to reproduce from zig-zag records (and for no other purpose): 


NOW, THERGFORK, IN CONSIDMRATION OF ONE DOLLAR, in nand 


Fs | paid by the Licensee to the ricensor, and in consideration of 
By the covenants and agrééuents “crein contained, the parties 
| hereto have agreed as follows: 


Caan 


1. The Licensor hereby grants to the Licensee an exclus- 
ive license under the patents aforesaid for the 
unexpired terns thereof,to manufacture,use, and sell, 


talking machines of the typs s,ecified, the license being lim- 


|} ited to machines adapted to operate with zig-zag records, as 


| distinguished fron vertically undulating records, subject, 
| however, to a limited, non-exclusive license heretofore granted 
, to A. T, Armstrong, to manufacture machines of the described 


7 typ e s x —14W. 
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2. The Licensee agrees to pay to the Licensor, as royal- 
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ty, an amount equal to five per cent (5%) of ine 


4 List or retailing selling price of each machine manu- 


ey A 


|} factured and sold under this License, payments to be made as 


| follows: the sum of five thousand dellars ($5,000) to de 


paid upon the execution of this agreement, to be credited to 


ihn ca bMS 


the Licensee as advance rogalties, until the accrued royuities 
equal the sua of five thousand dollars ($5,000), and thereaf- 


|} ter payments to be made in the first ten days of each month 


j of the royaities upon :wehines sold during the preceding month 
3. It is mutually agreed that, pending the determnina- 
tion of a — Cause now pending in the tnited | 
States Circuit Court for the Southern District of 


| New York, wherein the AMERICAN GRAPHOPHONE COMPANY is com 


pilainant, and the NATIONAL GRAMOPHONE COMPANY and others are 


ERE ris Oi Rea AN 


| defendants, involving the question whether or not the patents 
| above mentioned cover machines of the zig-zag record type, 


| one-half (1/2) the royalty provided for in paragraph two here- 


of shall be deposited by the Licensor in a trust company to 


be mutually agreed upon, to be held in trust upon the candi- 
tion that, in the event a decree be found for complainant, _ 

; and an injunction granted, the Trustee shall pay the amount 

| so deposited to the Licensor; and in the event the bill be dis 
missed the said Trustee shall return said amount to the Licens 
63; and in the event of said bill being dismissed, or of said 
patents being in any, court of last resort held void, or not 

| broad enough in scope to cover said zig-zag machines, the Li- 
|; censéee shall thereupon be at liberty to terminate this Agres- 
iment by written notice to the sollte : 
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: 4. It is further agreed the +t if the cause ee to 
| in te last preceding ravieress be not brought to 
final hearing in the Circuit Court within one year 
fron tue date hereof, the Licensee shall have the right to ter 
| minate this agreenent by a notice to that effect to the 
Licensor. 
5. Tne Licensee guarantees to the Licensor royalties to 
| the minimum amount ef five thousand ($5,000) per an- 
| num, during the continuance of this License. 
| 6. At any time during the coutinuance of this agreement, 
| the Licensee shall be at liberty to-.bring suits 
| against any person making, using or selling talking 
machines reproducing from zigenas records in infringsisnt of 
the patents aforesaid, and to recover damages therefor, and to 
use the name of the Licensor for that purpose. 
| 7, The Licensee agrees to furnish to the COLUMBIA PHONO- 
: GRAPH COMPANY, the selling agent of the Licensor, 
talking-machines, sound-records, and accessories at 
_the special discount rate of ten per cent (10%) off the low- 
eee wholesale dorest to prices astablished therefor by the Li- 
censee from time to time; and in consideration of such special 
eee the Licensor agrees for itself and its selling agencis! 
to sell said machines, records, and appliances only at the 


prices established by the Licensee from time to time, 


8, The Licensee agrees to keep accurate books of account, 
| showing the number of machines manufactured and sold 
under this agreement, which books shall be open to 


|inspection by the Licensor, or its duly authorized representa- 


|tives, at all reasonable times; and to submit, at the begin- 


‘ning of each month, a true statement of the number of ma- 
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chines made and sold by it, or for it during the preceding 


/ month. 


9, The ticensee agrees to number the said :nachinas 


consecutively, and to mark upon each the word "Pat- 


ented" and the date of the above named patents, 


IN WITNESS WHEREOF, The Licensor and the Licensee have 
caused this agreement to be signed in their named 
by their respective Presidents,und sealed with their 


Corporate Seals, attested by their respective Secreta 


ries, this sixth day of April A.D. 1900, 


THE AMBRICAW GRAPHOPHONE COMPANY, 


By 
E. D. EASTON, 

President. Ms 
| ATTEST, 
T. E, WINCHELL, 

Acting Secretary. 


UNIVERSAL TALKING MACHINE COMPANY, : 
By Orville D. La Dow, President. 


| ATTEST , 
| FRANK A, CRANDALL, Secretary. - 


niu 


Raymond R. 


oa 
a 
= 


Research Lilffary s 


2 


ee on. Se 
eget 


tle & 


EXHIBIT nS, 
Referred be in the foregoing Bill of complaint. 


Sete 
e At a Stated nerm of the Circuit 
’ Court of the United states, for the South-- ~ 
ern District of New york, held in the 
Court Room thereof, in the Post Office 
Building, in the Borough of Manhattan, in 
the City of New York, this Sth day of 
iii 1902, 


HON, EH, HENRY LACOMBE, U. S. CIRCUIT JUDGE. 


UNIVERSAL TALKING MACHINE COMPANY 
-AGAINST- IN EQUITY. 


AMERICAN GRAPHOPHONE COMPANY AND 
COLUMBIA PHONOGRAPH COMPANY. 


ee ee ee me ee ee Se ee ee te et OD EE Dt ee ee Oe ee Gee ee ne we 


ORDER. 


THIS CAUSE coming on to be heard October 24, 1902, upon 
the Complainant's Motion for a Preliminary Injunction,restrai 
ing the pefendants from the manufacture, usa, and sale of a 
‘special type of Talking Machines, constructed and organized to 
reproduce from zig-zag Records,in vislation of the terms of an 
Exclusive License to the Complainant, dated April 6, 1900, un- 


der United states yetters patent Number 541,214; 


AND after reading and filing the Bill of Complaint, and 


the Amendment thereto, and the affidavits of Messrs, George EH. 
bop Frank A. Crandall, Willian H. Randel, H. A. West, 


» Orville 


D. La Dow, Waldo G. Morse, H. J. Haas, all in support of said 
Motion; and, in opposition thereto, the affidavits of C. A. L. 
Manaie, Philip Mauro, #, Di Easton, and willian 2. Hilis; 

and Counsel having been heard, and written briefs subaitted on 
each side; and also upon reading and filing. upes the settle- 
ment of the order,the additional Affidavit of Jonn A,MacNabb: 


IT IS ORDERED, That said Motion be,and the same is hereby 
granted, and pefendants enjoined 2s prayed, unless within five 
days from the date of this order the pefendants, THe American 
Graphophone Company and The Columbia Phonograph Company, shall 
file in the office of the Clerk of this Court their Bond, in 
the sum of Five thousand dollars ($5,000), with Sureties, and 
in a form, to be approved by this Court, Conditioned that, in 
the event of the Complainant's final success in this Action, 
the yefendants will pay to the Complainant, its successors or 
: assigns, all damages which Complainant, its successors or as- 
signs, shall sustain from a continuance of the manufacture ,use 
and sale by the said Defendants of the said special typs of 


Talking Machine. 


NOV. 5, 1902, 


(Sgd.) E. HENRY LACOMBE, 


U. Ss. C. Je 
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IN THE CIRCUIT COURT OF THE UNITED STATES 4 


or the_ District of. Conn, 


AMBRICAN GRAPHOPHONE COMPANY. 


ANSWER... oe 


a 


PHILIP MAURO, 


for Defendant, 2... ee 
277 BRoaDway, New York City. 
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IN THE CIRCUIT COURT OF THE UNITED STATES 


For the District of Connecticut. 


UNIVERSAL TALKING MACHINE COMPANY 


In Equity. 


VS. 


No. 1108, 


|} AMERICAN GRAPHOPHONE COMPANY, 


ANSWER. 


This defendant, now and at all times hereafter saving and 


er of benefit 


and all mann 


reserving to itself all and excep~ 


tion or otherwise to be had or taken to the many errors and 


insufficiencies in the said bill contain 1ed, in answer to said 
{ ' 


pbijl1, or to so much and such parts thereof as it is advised is 


material or necessary to be answered, answering says: 


It admits that the UNIVERSAL TALKING MACHINE COMPANY, nam 


fed as complainant cerein, was formerly organized and at one 


jtime existed as a New York corporation, and at one time had a 


egular and established place of husiness within the City of 


lew York; but, upon information and belief, the defendant avers 


that the said UNIVERSAL TALKING /ACHINE COMPANY ceased to do 


business during the middle or latter part of the vear 1901, 


and on or about Oct. 30, 1901, the said concern haying meanti 


ybecome insolvent, all its assets and business (including ‘all 


fleases of all its places of business) were sold at “auction by 


jthe Sheriff of New York County, since which time the said 


UNIVERSAL TALKING NACHINE COMPANY nas done no business ar. ads 


and has had no actual sTURtCUSSS gat 


is aY¥ 


the sole and exclusive owner of U. &. Letters-patent No. 341,- 


as j214, referred to. in said paragraph; and in all other respects 
defendant admits the allefations contained in said paragraph. 
II 
Defendant admits that on April 6, 1900, it and said UNIVFR 
WSAL TALKING MACHINE COMPANY mutually executed and delivered a 


Jcertain contract or agreement in writing, of which instrument 


l"ionipit 1" annexed to the bill is admitted to he a copy. But} 


upon information and belief, defendant denies that the making 


© lof said contract was at the special instance and request of 
isaid defendant; but avers that the truth in this regard is 
ltnat the said contract was prepared and procured at the repeat 
wed, earnest, and persistent solicitations and requests of said 

> : [UNIVERSAL TALKING VACHINE COMPANY. And defendant denies that 


lany valuable Cone pe mee S nett other than the nominal sum of One 


Ollar was paid ay said UNIVERSAL TALKING MACHINE COMPANY for 
3 ysaid congract. But defendant avers that said contract was not 


jintended or understood by said defendant to operate to exclude 


Isaid defendant itself from making or using or selling such ma- 


chines. Defendant admits the remaining allegations in paras 


sraph SECOND of the bill. 


Tit 


in answer to paragraph THIRD, defendant says: the UNIVERSAsI 


TALKING MACHINE COMPANY did pay to said defendant the sum of 


ve Thousand Dollars ($5000.00), which sum was thereupon dee 


posited as alleged in said paragraph; yet defendant avers that 


said sum of Five Thousand Dollars (§ 5000. 00) 


was not paid for 


d-in- anata ‘ation of said contract, but avers that the trut 


a his: fees te as the said p payment was a p 


ayment of roval 


for the fart year--Five Thousand Dollars-- contracted 


erect ael pees said contract 


» and paid as part payment 


her -t} ae capes TALK ING MACHINE COMPANY expended 


SRO ET a 


Jiarge sums of money, as alleged in said paragraph THIRD of the 


bill, or any sums of money, defendant is not advised save by 
the bill, and calls on complainant for proof. thereof. But de- 
|fendant avers, upon information and belief, that since many 
months prior to Oct, 30,1901, said UNIVERSA] TALKING MACHINE 
|COMPANY had ceased altogether to expend large or any sums of — 
onuy, and even ceased to pay its many indebtednesses already 
ecurred, and failed and refused to pay to defendant herein 
the amounts already due as royalty, and ceased to do any fur- 
ther business whatever; and since Oct. 30, 1901, has not exe 
Wpended any suns of monev as alleged in the bill, and has not 
Idone any business whatever. Defendant further admits that 


jsaid UNIVERSAL TALKING MACHINE COMPANY did make payments to 


ie gBiatats 


jthis defendant upon the agreed rovalty for a little over one 
year, or up to about June, 1901; but defendant avers that from 
jiune, 1901, down to the present time said UNIVERSAL TALKING 
PACHINE COMPANY has not paid or offered to pay to this defend- 
jant one single cent as royalty. And defendant further avers 
jehat said complainant did not after the month of June, 1901, 
or about that time, make the monthly statements required by 
Wwaragraph 8 of said contract; and said complainant never mark- 
lea its talking-machines with the patent notice required by 


oaragraph 9 of said contract. And defendant further avers 


that said complainant was utterly unable at any time efter the 
fsonth of June, 1901, or thereabouts, to carry out the terms of 
peid contract; and during the month of October, 1901, said com 


plainant did, by its own voluntary action and the voluntary 


petions of its officers and management, voluntarily abandon 


| 
} 


Ind discontinue and terminate said contract and license, and 


fiid whatever it could possibly do to divest itself of said con 


Pract and license. And except as herein already admitted or 


puestioned, this defendant expressly denies each and every al- 


Nezation in said pararraph THIRD. 
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IV 
Defendant admits that the inventions disclosed in and by 
jthne Lettersepatent referred to are of sreat commercial: velue 
= jand practical utility, and that a great public interest has 


ybeen manifest therein on account of the efforts of this. defen 


dant, and that a large demand for apparatus constructed in ac 


| cordance with or embodying the same has been created by this 


defendant; and that the public generally throuzhout the United 
J} States have recognized and acquiesced in the facts that Bell 
Jand Tainter were the first and original inventors ofthe said 
| inventions, and that the said Patent No. 341,214 is a good and 


Ivalid patent. But defendant denies that said UNIVERSAL TATED 


MACHINE COMPANY had at the time of filing its said bill, or 


now has, any rights in the premises; and expressly denies the 
jremaining allegations of paragraph FOURTH of the bill. 
ie V 

Lefendant admits that it has made and used and sold dise 
j2raphophones within the District of Connecticut, and admits 
ithat the same were made under said U. S. Letters-patent No. 
541,214, while that patent remained in force; but as to which 
specific claims of said patent were involved in the construce 
[tion and operation of such graphophones defendant is not suffi 
Iciently advised to answer except as a matter of Opinion, and. 


jenerefore says it should not be required to make other or fur- 


peher answer in that regard. Defendant admits that its disc 

ieraphophones are substantially like the machines referred to 

fin paragraph ¥IFTH of the bill as "Exhibit 2", Rut defendant 
i lavers that in making and using and seljing its dise grapho- 
hones it Rid so without protest or objection on the part of 
PNIVERSAL TALKING MACHINE COMPANY, and with the permission of 


; Paid UNIVERSAL TALKING MACHINE COMPANY, and that no objection. 


wee. 
Pers 


f-O said dise graphophones was ever made by or on behalf. of - 
[eae paid complainant until in September, 1902, when suit was 
prougnt in the Circuit Court of the United States for the 
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Southern District of New York against this defendant; although, . 
/ as defendant is advised and aaa ae, said complainant knew as 


; early as about the month of November, 1901, of the manufacturd, 


puse, and sale, by this defendant, of said disc »raphophcnes. 


And defendant expressly denies ali the remaining allegations 


" of: paragraph FIFTH of the ill. 
| VI 
Defendant admits that during the year 1900 said oonplatie 
fant gave notice to the public that at that time a New York cox- 
poration called National Ermienoas Corporation, conjointly 
pwith this aefendant, AMERICAN GRAPHOPHONE COMPANY, said UNIVFH- 
}SAL TALKING MACHINE COMPANY and Columbia Phonograph Company+- 


these four--anong them owned or controlled certain unenwseratad 


oatent-rights; but defencant expressly denies that said UNIV. 
ERSAL TALKING MACHINE COMPANY, cr any jerson acting under its 
authority, ever marked any talking-machine with the word "Pat 
ented" and the day and year the said patent No. 341,214 was 
granted. And except as herein admitted, defendant denies eac 
jeegation in paragraph SIXTH of the bill. 
ViI 

In answer to parasraph SEVENTH of the bill, this defendan 
pavers that long prior to the time it began to manufacture and 
[place on the market its said dise graphophone talxing machines 


pene said UNIVERSAL TALKING MACHINE COMPANY had »ecome insol« 


vent and had ceased altogether to do business, nad failed to ° 


liaake to this defendant the monthly statements required by the 


Jat auction by the Sheriff of New York County in satisfaction 
Vv jof judgments rendered azainst it, and hadddne all in its power 


. : 
1s jto divest itself of any right in or under the said contract of 


lin complained of, or otherwise, it has in no way injured the 


jLicense; wherefore this defendant avers that its actions heree 
said UNIVERSAL TALKING MACHINE COMPANY or caused it any damage 


}contract of license, all its assets in business had been sold 
pnatever, and denies that the said complainant is sufferang 
. 
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% or will suffer still further loss and damage to its reputatio 

jand its business by reason of this defendant's actions; and 

avers that the said complainant is not now carrying on any 
business whatever init aouee has carried on any business whnate 
ever since a time prior to the date when this defendant first 
began to manufacture and place on the market its talking mach- 
ines; and this defendant further expressly denies ell the re- 
maining allegations of paragraph SEVENTH of the biil 

VIII 
Defendantxavers that prior to Oct. 30, 1901, said contract 

was abandoned and terminated by said UNIVERSAL TALKING MACHINE 
}COMPANY, and that during the month of November, 1901, or therg- 
pabouts,this defendant refused and has ever since refused, and 
now refuses, to recognize that said UNIVERSAL TALKING MACHINE 
| COMPANY then or at any time thereafter had or was entitled to 
Jany rights exclusive or otherwise in the said patent. Whethe 
ithe suit referred to in paragraph EIGHTH ofthe bill is correct- 
ly termed a suit for the infringement of the said patent, de- 
zendant is not sufficiently advised to form an cpinion, put 
defendant avers that both at the argument of the motion for 
porediasnary injunction in said suit and senstetentiy and con= 
jtinuously thereafter the defendants tuerein objected to the 


jJurisdiction of the Court in which said suit was brought. De 


jfendant denies that, in disposing of tne motion for prelimina 
pry injunction in said suit, the Court enforced said Complain- 
fant's alleged exclusive right under said contract to manifac- 


ture and use and soil ce tain peg e Bs but avers, upon infor 


= 


pion Sey, | Leliet epee 


the: truth in this Feeard is that, con- 


eat: by defendants 


was at that ey still 


‘entercoa, said defendants were per 


"Bond, to eontinns to manufacture and 


said® machines. And that, 


ay 
= 
: 


although the plea in 


i 
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said suit was filed on Dec. 3, 1902, (as alleged in the bill 

herein), the present suit was not brought until three months 

Jlater, wnen the patent aforesaid had. only two sania of life 

remaining; and that no application for preliminary injunction 
has been made herein during the life-time of the patent. 


‘ 


But d&fendant is not advised, save by paragraph EIGHTH, 
whether said UNIVERSAL TALKING MACHINE COMPANY was constrained 
fto institute the present suit asainst this defendant, and calls 
on complainant for proof thereof. 

And defendant further avers that on or about the 6th day 
pof April, 19035, it filed in this Court its plea of lis pendeng, 
ring upon the pendency of the said suit in the Southern Dig- 

l trict of New York; that thereafter not until on or about the 
50th day of June, 1903, after the patent herein sved on had 
jexpired, the compiainant had the said plea set down for argue 
ment; that thereupon, his Honor Judge Platt, on hearing oral 
argument and receiving written briefs, with-held decision in 
; the case; and that on or about the Srd day of December, 1903, 
by mutual arrangement and consent of the parties, the said : 
bill of complainat within the said Southern District of New 
I vork was dismissed by complainant, and at the same time an or- 
jder was presented withirading defendant's said plea in this 
psuit. 
IX 
. 

Defendant denies that the said license acreement or con- 
jtract of April 6, 190M, (Fx. L) is now in full force or effect, 
lor has been at any time since hefore October, 1901; and denies 
jthat defendant is now or has been since that time bound by 
Isaid contract. 

x 

Defendant, upon information and belief, avers that said 

> UNIVERSAL TALKING MACHINE COMPANY has no business whatever and 
Nas had no business whatever at any time since the month of: 


= $ : , 
October; 19015 and that the said complainant for runy months 
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prior to that date enjoyed. nd business reputation, but on the 
contrary was insolvent and was almost universally resarded as 
a business failure, and that such fact was during that time 
recognized and admitted by the officers and management of said 
concern. 
xI os 

Defendant is advised and believes that the present suit ig 
brought, not on behalf of said UNIVERSAL TALKING MACHINE COMe 
PANY, but on behalf of and in the onterests of another corpora- 


tion created long subsequent to April 6, 1900, and known as 


;Universal Talking Machine Manufacturing Company. Defendant 


has no information, save by the bill itself, that the bill of 
complain& was brought hy the said UNIVERSAL TALKING > ACHINE 
COMPANY, or that the latter caused the bill to be signed and 


a 


verified on its behalf, or that the bill was duly signed and 


S 


verified; and calls for proof of the same. 


XI 
This defendant answering the six numhered interrogatories - 


forming part of the bill, answers the same in the negative. 


XIil 


sor a further answer to the bill, and without waiving any 


por the several matters and things hereinbefore set up by way 


jof defense, defendant says: 


Prior to April, 1900, this defendant had pending in thés 


United States Circuit Court for the Southern District of New 


fork its patent suit against a New York corporation known as : 


| 
| 
| 
| 


factional Gramophone Company (afterwards reoreanized as Nation- 4 


Se re 


al Gramophone Corporation, hereinbefore referred to,) the 


jisacnines complained of as infrin:sements being Known as "grame 


ophones" or "zonophones". Pending said suit, and shortly be- 
fore April, 1900, the management of said ‘ational Gramophone : 
Company (or its successor National Gramophone Corporation) 
icaused a Por ROr at Oe, to be organized galled: UES Talking 
acnine Company, as its manufacturing aeente Thereafter, and" 


; 
ie 
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at all times continuously down to later than Oct. 30, 1901, 
said Universal Talking Machine Company was owned and controlled 
absolutely by said National Gramophone Corporation, arid depend 
ed upon it for its business and resources. When, on or about 


April 6, 1900, said lational Gramophone Company (or its suce 


}cessor said National Gramophone Corporation) consented to a 
}final decree against it in said suit, and accepted a license 
Fito permit it to continue to handle its own sramophones or zono 


jphones, it was arranrsed by the desire and request of the mane 


azement of said National Cramovhone concern that the license 


hto manufacture should run to its manufacturing asent, said Un 


realy 


r 


versal Talking Machine Company,--which latter concern (appear 
ling now as complainant herein) was then and thereafter owned 
land controlled absolutely by said “ational Gramovhone concern 


jdown to December, 1901, receiving all its moneys or other sup- 


> 


plies solely from the l.ational “Iramophonecconcern and return-. 


ing all its product exclusively to said National ‘ramophone 


yconcern, upon which it was absolutely dependent. 


During the first vear of the life of said contract of 


jApril 6, 1900, payments of royalties were from tire to time 


made to this defendant by said licensee, the complainant here- 
fin; but in the second vear, although the licensee eontinuead 
ifor a short time to make its zonophones, it paid cnly a small 
portion of the royalties due thereon, and after ‘une, 1901 
joade no payments whatever, and hy its officers retresented to 
Ithis defendant that it »ad no funds and could not bay the ae 
Frounts admitted to he due as royalty. 

Thereafter, during the month of August or September, 1901, 
Isaid National Gramophone Corporation, tis absolute owner and 
Vedtration of said UNIVERSAL TALKING MACHINE COMPscy as afore= 
said, having become insolvent was placed in the hends of a ree 
ceiver, and this defendant was informed of the fac by the man 


poerent of said National Sramophone Corvoration. Tt still re- 


eins in the hands of a Receiver, and since his ajzointment 
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ines done no husiness whatever. 

Thereafter, said UNIVERSAL TALKING MACHINE COMPANY had no 
other support or sources of supply except gaid insolvent Nate 
ional Gramophone Corporation, and was itself insolvent and out 
} of business, and its officers and manarement submitted to five 
several judgments ayainst it in Courts of Record of New York 


Sounty; and on Oct. 30, 1901, its entire assets, including the 


said contract of Avril 6, 1990, were put unm at auction by the 


Sheriff of New York County, and were sold to the highest bidder, 
nereafter, during the month of November, 1901, or there 
Jabouts, said UNIVERSAL TALKING MACHINE COMPANY, having for a 
lions time been unable to continue its operations under said 
lcontract, and having for a long time failed to pay the alread 
laccrued 1 royalties then due, and having been deprived of its 
ree source of income by the insolvency of said Netional Gran- 


govhone Corporation, and having been deprived by the Sheriff o 


all its plant and equipment for carrying out the terms of said) { 


contract, and having failed to place on its machines the ré- 


quisite patent notice, and having done wheat it véluntarily 


> 


ycould to divest itself of said contract and all its rishts ay 


Icblizations therein and thereunder, said AMERICAN GRAPHOPHONE 
pCOLP ANY notified the management of said UNIVERSAL TALKING 
I ACHIXNE COMPANY that the said contract had hecome abandoned by 
jsaid UNIVERGAL TALKING MACEINE COMPANY, was terminated and was 
Ino tonger in force and effect; and thereupon, in view of th 


. 


j-bandonnent of said contract by said UNIVERSAL TALKING MACHINE 
company, and in view of the rapidly ajproaching expiration of 
jits patent No. 341,214, said AMERICAN GRAPHOPHONR COMPANY act- 
jing in good faith and relying on such abandonment undertook 
for itself the manufacture of its said dise grapho oprones, in 
prder that the said patent might not continue totally unpro- 


Kuctive and valueless during the rest of its term. 


ying on such ahandonment and abrogation of the cone 


SW saacanascricin vise 


gpract by said UNIVFRS4L TALKING MACHINE COMPANY, said AMERICAN 
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| GRAPHOPHONE COMPANY continued the manufacture of said diec 


ine eae 


@raphophones. And the officers and management of said UNIVER 


& TALKING MACHINE COMPANY knew of this said ‘manufacture 
} shortly after it was undertaken as above during the latter 
jpart of 1901, and acquiesced therein; their attention was ae 


called to it by the AMERICAN GRAPHOPHONE COMPANY in Febru- 


Cy 
pe) 
fae 
| 


lary, 1902, and later, and they continued to acquiesce therein 
F Only on Sept. 25, 1902, did they pretend, ostensibly in the 


name of said UNIVERSAL TALKING MACHINE COMPANY, but really in 


jy the interest of another concern (a corporation organized long 
jafter tne execution of said contract) to object to the manu- 


facture by said AMERICAN GRAPHOPHONE COMPANY of said disc 


graphopnones, The defects of said suit filed in September hay- 
j ing been pointed out in December, 1902, tney did not bring 
this suit until March, 1903, and have not applied for prelizx- 


#inary injunction “erein. 


All of which matters and things this defendant avers to ba. 


jtrue and will maintain as this Nonorable Court shall direct; 


pand it prays the same benefit of this Answer as if it had de- 
Inurred to the bill when a denurrer would have been proper, or 


jhad filed a plea where a plea would have been proper; and it 


rer 


prays to be hence dismissed with its reasonable costs and 


cnarges in this hehalf most wrongfully sustained. 


AMERICAN GRAPHOPHONE GOMPANY , 


By... ye, ee | 


President. 


® ft 7 ee 
| iS 


Of Counsel for Defendant. Solicitor for Defendant} 


277 Broadway, 


New York City 


eh nina 


State of New York, 
SS. 


County of New York, 


EDWARD D. FASTON, being first duly sworn, deposes 
and says se is President of the AMERICAN GRAPHOPHOME COMPANY, 
named as defendant in the forecsoing Answer, and as such Pres- 
ident has signed the same; that he has read the said Answer 
and knows the contents thereof; and that the same is true’ sav 
as to the matters stated to he alleged,on information and hbe- 


lief, as to which matters he believes it to be true. 


Subscribed and sworn to pes ©) 


before me, uit acs is ae 1FO€, 


(SEAL) New York County. 
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IN THE CIRCUIT COURT OF THE UNITED STATES 


: UNIVERSAL TALKING MACHINE COMPANY ~ 
: In Equity. 


- For the District of Connecticut. 
VSs Patent No. ies Foret | 


. ri : (Machines 
rae GRAPHOPHONE COMPANY, 


The plea of AMERICAN GRAPHOPHONE COMPANY, the defendant 
ere named, to the Bill of Complaint of UNIVERSAL TALKING 
CHINE COMPANY, the above named complainant: eee 

This defendant by protestation, not confessing or acknowln 


edging all or any of the matters and things in said complains _ 


| 


jant's bill to be true in such manner and form as the same are 
poseete set forth and alleged, for plea to the whole of said 
‘pill says: 3 


| 
That the suit brought by this complainant in the Honorable 


‘the Circuit Court of the United States for the Southern Disé 


PLEA OF LIS PENDENS. 
a 


etc of New York against this defendant and another (refers 


red to in Paragraph EIGHTH of the Bill of Complaint) bears the 
Docket No. 8247, and is a suit in Equity between the same pars 


aes as the present suit; that the former suit is for the same 


therein asserts the same right on the part of complainant, to 


| subject-matter as the case at bar; that the bill of complaint 
ris? the alleged exclusive license set up in the case at bar}; 


jthat it complains of the same wept or violation thereof by 


ie defendant as set up in the case at bar, to wit, manuface 
ture, use and sale by defendant of the same ‘talking-machines fc) 


the type specified; and that its prayers ask the same relief 


injunction against the same alleged infringement, an accounti 


as sought in the case at bar, to wit, preliminary and ae 
n 


and damages for profits therefrom, delivery up and destructio 
of the same alleged unlawful machines, and costs. 


| This defendant further avers that nearly two months subse= 


1 


Ee to the filing of its plea in the said former suit (on 


‘ 
Tey Raymon Re Wi 
_ Research Library 

t ~ 


pee 1, 1902), the complainant eisrein: on Jan. 30, 1903, rnef 
late Replication to the said plea in the said New York aad | 
and that at the date of filing the bill of complaint herein ad 
/ said former suit was,and now still reusine: pending in the sai 
Circuit Court of the United States for the Southern District o 
fic York, and is as yet undetermined. 


2 
And this defendant further shows that the Bond filed in 


| & former suit (as avered in Paragraph EIGHTH of the rien of 


| | 
3 | 


ues herein) was at the time of filing of the pill is this 


|Court, and still remains, on file in the said Court, uncancele 


‘led and in full force and effect; and the many and extensive 


| 


| costs and disbursements incurred by this defendant in the said) 
“a 

(former suit have never been paid or tendered to it by this 

jeoupleinant. Z : 

| 


| All of which several matters and things this defendant dot 
aver, and pleads the former suit still pending, in bar to the 


i 
|prsin Bill of Complaint herein, and humbly prays the judge 
non of this Honorable Court whether it shall be put to make 


“ further or other answer herein, and prays to be hence dis 


— sustained, _ American Graphophone Company. 


SS eee , By Fic Bek Mees 
paeue 4 Secretaries Presidents 
t ee on 


zor with its costs and charges in this behalf most wrongs 


1A: Zt1te-, TLE gS | : 
Of Counsel for Defendant, Solicitor for Defendant 
a77 
gee 3 ROC ee & 
CERTIFICATE OF COUNSEL, 


— CS ISERIES 


I hieraty certify that in my ae the foregoing Plea is 


‘well founded in point of law, t 
Ca fore, 


Of Counsel for Def't. 


VERIFICATION. 


| EDWARD D. EASTON, being duly sworn, deposes and says: I am 
|President of the “above named defendant American Graphophone 
(Company and upon information and belief I aver that the fores 


jgoine Plea is true in point of fact, and is not Stat ae for 
i sd ; ; 


| Subsoriped a and sworn to before 25 I alr 


mes this Si day of March, 1903. Me. a 
\ SSeS Pome od ee 7 IG na s2, + : : z ‘s ea Glee 


TR 
5 oe ree Raymond R, Wile 
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i 
iState and County of New York: S8e | 
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No. 1108. ESRI ET TIE 


UNITED STATES CIRCUIT COURT 


District of Connecticut. +}. 


IN EQUITY. 


Universal Talking Machine 
Company, 
Complainant 


vs. 


American Graphophone Company, 


Defendant 


ORDER DISMISSING BILL OF 


COMPLAINT ,BY CONSENT. =~ 


HORACE PETTIT, 
ATTORNEY AT Law, 
STEPHEN GIRARD BUILDING, PHILADELPHIA, Pa. 


ain ae NE 


op get te a eee tte ee 


- Raymond R. Wile - 
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Law OFFICES z = *. 
HorRaow PEtrtTit7 
STEPHEN GIRARD BUILDING 


PeILaDeLrara 


Ph, - 


IN THE UNITED STATES CIRCUIT. COURT. 


District of Connecticut ee 


In Equity, No.1108 


Bell and fainter Patent yo.541,214 


Universal Talking Machine Company, 
Complainant, 


VSe 


American Graphophone Company, 
Defendant, 


, 


parties consenting thereto as per consent hereto attached, 
it is ORDERED that the Bill of gomplaint be_digmissed, each 
party to pay its own costs, the parties coty relieved from 


any undertaking given by them in this cause. ~ 


The undersigned le reby consent to the entry of the above 


order. 


March/Z ,1904. : 


And now to wit, this Sie day of teroh,1904, the 


: 
2 
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